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1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the Military Judge’s 19 June 2008 scheduling order. 
 
2. Relief Requested:  The defense requests that the filings of the parties and rulings of the 
Commission be made publicly available within a reasonable time after the filings and/or rulings 
are made.  The defense also requests that, subject to limitations under applicable protective 
orders to protect classified and/or other “protected information,” it be allowed to communicate 
the substance of its filings (i.e., disseminate appropriately redacted copies) to the public at any 
time.  The defense reserves the right to request further, additional relief (e.g., relief from various 
protective orders) based on undue interference with Mr. Khadr’s right to a public trial as 
appropriate. 
  
3.  Burdens of Proof and Persuasion: As the moving party, the defense bears the burden of 
establishing any factual issues necessary to resolve the motion by a preponderance of the 
evidence.  R.M.C. 905(c)(2)(A).  

4.  Facts:  
 
 a.   Access to military commission proceedings at Guantanamo Bay is restricted due 
to the location of the proceedings in Cuba and the fact that access to the base is strictly controlled 
by the U.S. military.  See R.M.C. 806(a) (“Access to military commissions may be constrained 
by location.”); Regulation for Trial by Military Commissions (Regulation) 19-7 (“The convening 
authority shall coordinate travel and attendance of spectators.”) 
 
 b.   Pleadings filed by counsel for both parties have not been released to the public by 
the military commission or convening authority within a reasonable time after they are filed.  For 
example, D025, Defense Motion to Compel Production of the Identities of Eyewitnesses was 
filed on 15 January 2008, but not publicly available until 15 April 2008.  See 
http://www.defenselink.mil/news/commissionsKhadr.html.  And D004, Defense Motion for a 
Fair Status Determination was filed on 1 November 2007, but as of 19 November 2007, nearly 
two weeks after the arraignment, was still not publicly available.  Glaberson Decl. para. 5 
(attachment A) (explaining that as of 19 Nov 07, the most recent release of information by the 
Office of Military Commissions in Mr. Khadr’s case was on 24 April 2007).  Filings are rarely 
released until after the hearing litigating the issues raised in the motions is conducted.  See 
http://www.defenselink.mil/news/commissionsKhadr.html. 
 

c. The Regulation for Trial by Military Commission (Regulation) protects, in part, 
the right of the accused to a public trial by preserving the right of defense counsel to 
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“communicate with news media representatives regarding cases and other matters related to 
military commissions.”  See Regulation, Chap. 9-7.  Notwithstanding this provision of the 
Regulation, the Chief Trial Judge has issued a “rule of court” purporting to limit the ability to of 
defense to release or otherwise disseminate the contents of defense motions and other filings, 
even when such materials contain no protected (i.e., classified, FOUO/LES, etc.) information.  
MCTJ Rule 3.9  The prosecution in this very case has used this as a tool to restrict the flow of 
information about defense motions, the practical (and almost certainly intended) effect of which 
is to make it impossible for representatives of the news media to follow and understand the 
proceedings of the Commission when in session. 
 
 d. Infringement of the accused’s right to a public trial in this case is further 
compounded by draconian (and duplicative) protective orders: Protective Order No. 1 restricts 
information about not only classified matters, but any document that is marked “For Official Use 
Only,” which constitutes almost all of the unclassified matters the defense has received in 
discovery.  Protective Order No. 2 restricts information about “intelligence” personnel, even 
those such as “Sgt. C” who no longer serves in an intelligence-related billet (or the military at 
all).  Protective Order No. 3 --  astoundingly -- protects the identities of all witnesses, even those 
who have made a second career of speaking publicly about the Khadr case and whose names are 
known by and routinely reported on by media organizations.  Just last week, the Commission 
entered, at the demand of the prosecution, Protective Order No. 7, which governs information 
relating to detention facility SOPs.  Largely redundant in light of previous protective orders 
mentioned above, by restricting the flow of information about unclassified, unprotected 
information concerning core issues of Mr. Khadr’s confinement and interrogation, Protective 
Order No. 7 literally serves no other purpose than to violate Mr. Khadr’s right to a public trial. 
 
5.  Argument:   
 

a. The Sixth Amendment Right to a Public Trial Applies to Guantanamo Bay 
Detainees 

 
(1) In Boumediene v. Bush, 128 S.Ct. 2229 (2008), the Supreme Court reversed the 

authority trial counsel has consistently relied upon for the proposition that the “Constitution does 
not apply to aliens held outside the United States, including those held at Guantanamo Bay, such 
as Khadr.”  (See, e.g., Govt. Resp. to the Def. Mot. to Dismiss for Lack of Jurisdiction (Bill of 
Attainder), D013, 14 Dec 07, at para. 6(a)(i); Govt. Resp. to the Def. Mot. to Dismiss for Lack of 
Jurisdiction (Equal Protection), D014, 18 Jan 2008, at para. 6(a)(ix); Govt. Resp. to the Def. 
Mot. to Dismiss for Lack of Personal Jurisdiction (Child Soldier), D022, 25 Jan 08, at n2.) 

i. The Court held that “questions of extraterritorial[] [application of the 
Constitution] turn on objective factors.” Boumediene, 128 S.Ct. at 2253.  These factors include 
whether the application of constitutional mandates would cause “friction with the host 
government,” id. at 2261, the degree to which the federal government exercises plenary authority 
over the area, id., and whether logistical or security difficulties would make the application of a 
particular constitutional provision “impracticable or anomalous,” such as if the area is “located in 
an active theater of war.”  Id. at 2262. 
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ii. Weighing these factors in the context of the Guantanamo detainees, such 
as Khadr, the Court concluded, GTMO is “a territory that, while technically not part of the 
United States, is under the complete and total control of our Government.”  Id.  Like Puerto 
Rico, Guam and the other territories that have remained under the “complete jurisdiction and 
control” of the federal government since the conclusion of the Spanish American war, the federal 
government retains “de facto sovereignty over this territory.”  Id. at 2253.  

iii. Before applying a particular constitutional provision in the context of this 
military commission, therefore, the military judge must now make a two-part inquiry.  First, does 
the constitutional provision generally govern unincorporated territories, such as GTMO, that are 
nevertheless “within the constant jurisdiction of the United States”?  Boumediene, 128 S.Ct. at 
2261.  Second, as this is a military commission convened under Article I, does the constitutional 
provision generally govern military proceedings?  See Weiss v. United States, 510 U.S. 163 
(1994); Middendorf v. Henry, 425 U.S. 25 (1976) (“Dealing with areas of law peculiar to the 
military branches, the Court of Military Appeals’ judgments are normally entitled to great 
deference.”); see also MCA sec. 948b(c) (“The procedures for military commissions set forth in 
this chapter are based upon the procedures for trial by general courts-martial under chapter 47 of 
this title (the Uniform Code of Military Justice)”). 

A. In first resolving the question of extraterritorial application, the 
Supreme Court placed GTMO alongside its sister territories, over whom the United States 
obtained and has continued to exercise “de facto sovereignty” since the conclusion of the 
Spanish American War.  Boumediene, 128 S.Ct. at 2253.   

1. The Court held that as soon as the federal government 
sought to govern the unincorporated territories, its authority was subject to “those fundamental 
limitations in favor of personal rights which are formulated in the Constitution and its 
amendments.”  Id. at 2260 (citing Late Corp. of Church of Jesus Christ of Latter-Day Saints v. 
United States, 136 U.S. 1, 44 (1890)).  The Supreme Court never questioned that “the guaranties 
of certain fundamental personal rights declared in the Constitution, as, for instance, that no 
person could be deprived of life, liberty, or property without due process of law, had from the 
beginning full application” in the unincorporated territories.  Balzac v. Porto Rico, 258 U.S. 298, 
312-13 (1922).   

2. Moreover, the Court recognized that “over time the ties 
between the United States and any of its unincorporated territories strengthen in ways that are of 
constitutional significance.”  Boumediene, 128 S. Ct. at 2262.  This analysis led the Court to 
draw an express analogy between the status of GTMO and Puerto Rico, where, of course, the 
provisions of the Bill of Rights are in full force and effect.  Discussing the status of Puerto Rico, 
the Supreme Court has said that whatever factors may have cautioned against the application of 
the Constitution soon after Puerto Rico’s annexation, they provide no continuing basis “for 
questioning the application of the Fourth Amendment-or any other provision of the Bill of 
Rights.”  Id. (quoting Torres v. Puerto Rico, 442 U.S. 465, 475-476 (1979) (Brennen, J., 
concurring)).  Likewise, given the exercise of “de facto sovereignty” by the United States at 
GTMO, there is no legitimate basis on which to limit the application of the Bill of Rights or 
otherwise distinguish GTMO from territories such as Puerto Rico. 
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3. Accordingly, there is no longer any doubt that “‘all persons 
within the territory of the United States,’ including aliens unlawfully present, may invoke the 
Fifth and Sixth Amendments to challenge actions of the Federal Government.”  Plyer v. Doe, 
457 U.S. 202, 212 (1982) (citation omitted).     

B. The right to a public trial has long been recognized as one of the 
more valuable rights inuring to the individual in a free society.”  United States v. Brown, 22 
C.M.R. 41, 45 (C.M.A. 1956).  “[T]he right to a public trial . . . is part of our common law 
heritage.”  Id at 46.  It could not be more fundamental.  See Richmond Newspapers v. Virginia, 
448 U.S. 555, 593 (1980) (Brennan, J., concurring) (“As a matter of law and virtually 
immemorial custom, public trials have been the essentially unwavering rule in ancestral England 
and in our own Nation.”); see also Gannett Co. v. DePasquale, 443 U.S. 368, 387 (1978); In re 
Oliver, 333 U.S. 257, 266 (1948).  The right has been recognized within the context of the 
military justice system.  See United States v. Grunden, 2 M.J. 116, 120 n.3 (1977) (“[T]he right 
to a public trial is indeed required in a court-martial.”); Brown, 22 C.M.R. at 45.  And there is no 
valid consideration that would preclude its application to military commissions (or other 
proceedings) conducted at Guantanamo Bay.  The government has no greater or lesser interest in 
protecting classified information in these proceedings than it would in any proceeding in the 
continental United States.  Moreover, the accused in military commission proceedings possess a 
particularly acute interest in a public trial in light of Guantanamo Bay’s limited accessibility and 
remoteness from centers of regular civilian life.  These considerations compel full application of 
the right to a public trial in these military commission proceedings, subject only to the limitations 
ordinarily permitted in connection with the need to protect properly classified information or 
other matters in trials by court-martial or in civilian criminal proceedings. 

C. With respect to both the extraterritorial application of the 
constitutional public trial guarantee and its recognition within the military, there is no ambiguity.  
The constitutional protections of the Fifth and Sixth Amendment apply to safeguard the rights of 
an accused and of society to see the prompt resolution of criminal proceedings.  The only 
question that remains is whether Mr. Khadr has been afforded a trial that survives constitutional 
scrutiny. 

b.   Mr. Khadr’s Right to a Public Trial, as Guaranteed by the Sixth Amendment 
and Rules Governing this Commission, is Being Infringed 

 
(1) “In all criminal prosecutions, the accused shall enjoy the right to a . . . public 

trial.”  U.S. Const. amend. VI.  In enacting the Military Commissions Act (MCA), Congress 
sought to protect this right.  Section 949d(d)(1) mandates public access to military commission 
proceedings subject to two narrow exceptions.1  10 U.S.C. § 949d(d)(1); see also R.M.C. 806(a) 
(“[M]ilitary commissions shall be publicly held.”); Regulation 19-7(a) (“The sessions of military 

                                                 
1 Military commissions may be closed to the public only “upon making a specific finding that 
such closure is necessary to (A) protect information the disclosure of which could reasonably be 
expected to cause damage to the national security, including intelligence or law enforcement 
sources, methods, or activities; or (B) ensure the physical safety of individuals.”  10 U.S.C. § 
949d(d)(2). 



 5

commissions shall be public to the maximum extent practicable.”).  This right includes pretrial 
hearings, and not just the trial itself.  See, e.g., Waller v. Georgia, 467 U.S. 39 (1984) (finding 
Sixth Amendment right to public trial includes pretrial suppression hearings). 

 
(2) While the right to a public trial right is fundamental, it is not absolute.  For 

example, public access may be limited due to overcrowding in the courtroom, maintaining order 
in the courtroom, security concerns, the testimony of a child or other compelling reasons.  
Brown, 22 C.M.R. 46.  But “closure of the court must be done ‘sparingly with the emphasis 
always toward a public trial.’”  United States v. Hershey, 20 M.J. 433, 436 (1985) (“[E]ven when 
the interest sought to be protected is national security, the Government must demonstrate a 
compelling need to exclude the public.”).  Accordingly, where public access must be restricted 
due to legitimate, overriding interests, measures should be implemented that allow the public 
freedom of access to the proceedings to the greatest extent possible.  Cf. See Richmond 
Newspapers, 448 U.S. at 575 (plurality op.) (“Plainly it would be difficult to single out any 
aspect of government of higher concern and importance to the people than the manner in which 
criminal trials are conducted; as we have shown, recognition of this pervades the centuries-old 
history of open trials and the opinions of this Court.). 

 
(3) The Supreme Court has looked to case law addressing the press’s First 

Amendment right to attend criminal trials in assessing the meaning and scope of an accused’s 
Sixth Amendment right to a public trial.  See, e.g., Waller, 467 U.S. at 44-46.  In doing so, the 
Court reasoned that “there can be little doubt that the explicit Sixth Amendment right of the 
accused is no less protective of a public trial than the implicit First Amendment right of the press 
and public.”  Id. at 46.  The First Amendment right of access to criminal proceedings includes 
access to court records.2  Under the reasoning of Waller, the Sixth Amendment right to a public 
trial necessarily includes the right to have the parties’ filings publicly available.  Indeed, “[t]here 
is no reason to distinguish between pretrial proceedings and the documents filed in regard to 
them.”  Associated Press, 705 F.2d at 1145.  And it is not sufficient that access be given months 
or years into the future after the proceeding has concluded.  Access to the documents must be 
contemporaneous with the proceeding.3   

                                                 
2 See, e.g., Washington Post v. Robinson, 935 F.2d 282, 287-88 (D.C. Cir. 1991) (holding that 
First Amendment right of access attaches to plea agreement); Seattle Times Co. v. U.S. Dist. 
Court, 845 F.2d 1513, 1515-17 (9th Cir. 1988) (documents relating to pretrial release hearing); 
In re Search Warrant for Secretarial Area Outside Office of Gunn, 855 F.2d 569, 573 (8th Cir. 
1988) (search warrant affidavits); United States v. Haller, 837 F.2d 84, 87 (2d Cir. 1988) (plea 
agreement); In re Storer Commc'ns, Inc., 828 F.2d 330,336 (6th Cir. 1987) (motion to recuse 
judge); In re New York Times Co., 828 F.2d 110, 114 (2d Cir. 1987) (pre-trial suppression 
motion); In re Washington Post Co., 807 F.2d 383, 389-90 (4th Cir. 1986) (plea and sentencing 
materials); Associated Press v. U.S. Dist. Court, 705 F.2d 1143, 1145 (9th Cir. 1983) (all pretrial 
filings). 
3 See, e.g., Lugosch v. Pyramid Co. of Onodaga, 435 F.3d 110, 126-27 (2d Cir. 2006) (“Our 
public access cases and those in other circuits emphasize the importance of immediate access 
when a right of access is found.”); Grove Fresh Distribs., Inc. v. Everfresh Juice Co., 24 F.3d 
893, 897 (7th Cir. 1994) (access to court documents “should be immediate and 
contemporaneous”); Republic of the Philippines v. Westinghouse Elec. Corp., 949 F.2d 653, 664 
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(4) Here, there is no question that vindication of Mr. Khadr’s right to a public trial 

requires, at a minimum, grant of the relief requested herein.  In order for the public to have any 
meaningful sense of these proceedings or grasp of the issues being litigated, filings with, and 
rulings of, the Commission must be released within a reasonable period of time.  Preferably, 
motions, responses, and replies would all be released before sessions of the Commission to 
enable interested members of the public, representatives of the media, and observers from 
various non-governmental organizations, to study the pleadings and follow the proceedings of 
the Commission.  Barring this, at a minimum, the defense should be allowed to disseminate 
copies of its own pleadings, subject to the requirement to restrict dissemination of “protected” 
information (i.e., redact classified and/or FOUO matters).  Assuming that protected information 
is removed, further restriction on the ability of defense counsel to communicate about the 
substance of issues before the Commission serves no other purpose than to unreasonably infringe 
upon Mr. Khadr’s right to a public trial. 

 
(5)   A showing of specific prejudice is not necessary to obtain relief for the denial of 

the right to a public trial.  United States v. Hershey, 20 M.J. 433, 437 (1985).  “[T]he remedy 
should be appropriate to the violation.”  Waller, 467 U.S. at 50.  Mr. Khadr’s right to a public 
trial is being infringed upon by the timing of the release, and in some cases, lack of release of 
filings.  Therefore, the filings of the parties and rulings of the Commission must be made 
publicly available within a reasonable time – motions, responses and replies being published 
after the filings are made and before the hearing at which they will be litigated.  Further, 
restrictions on the ability of the defense to disseminate appropriately-redacted copies of its own 
pleadings must be removed. 

 
c.   Conclusion 
 
Numerous restrictions that have been put in place to restrict the flow of information about 

these proceedings unduly burden Mr. Khadr’s right to a public trial.  A public trial being an 
essential element of due process, Boumediene dispels any notion that the government possesses 
plenary authority to conduct Star Chamber-like proceedings at Guantanamo Bay, thus rendering 
these restrictions plainly unlawful.  “[While] the right to a ‘public trial’ is explicitly guaranteed 
by the Sixth Amendment only for ‘criminal prosecutions,’ that provision is a reflection of the 

                                                                                                                                                             
(3d Cir. 1991) (“[T]he public interest encompasses the public's ability to make a 
contemporaneous review of the basis of an important decision of the district court.”); 
Washington Post, 935 F.2d at 287 (recognizing “the critical importance of contemporaneous 
access ... to the public's role as overseer ofthe criminal justice process”); Valley Broad. Co. v. 
Us. Dist. Ct., 798 F.2d 1289, 1292 (9th Cir. 1986) (noting that because the Press “seeks to obtain 
the tapes for contemporaneous broadcast when presumably they will pack the greatest punch, 
delay will prejudice its application in a way not correctable on appeal” (internal quotation marks 
omitted)); n re Continental Illinois Secs. Litg., 732 F.2d 1302, 1310 (7th Cir. 1984) (“[T]he 
presumption of access [to court records] normally involves contemporaneous access.”); In re 
Application o/National Broadcasting Co., 635 F.2d 945, 952 (2d Cir. 1980) (“[T]here is 
significant public interest in affording [opportunity to scrutinize evidence] contemporaneously ... 
when public attention is alerted to the ongoing trial.”).  



notion, deeply rooted in the common law, that 'justice must satisfy the appearance ofjustice.' ... 
[Due] process demands appropriate regard for the requirements of a public proceeding in cases 
of criminal contempt ... as it does for all adjudications through the exercise of the judicial 
power, barring narrowly limited categories of exceptions...." Levine v. United States, 362 U.S. 
610, 616 (1960). Timely dissemination of information about the substance of the proceedings 
and removal of restrictions on the right of the defense to communicate with the public and media 
constitute necessary steps towards protecting Mr. Khadr's Constitutionally-protected right to a 
public trial. Based upon the foregoing, the Military Commission should grant the relief 
requested herein. 

6. Oral Argument: The defense requests oral argument as it is entitled to pursuant to 
R.M.C. 905(h), which provides that "Upon request, either party is entitled to an R.M.C. 803 
session to present oral argument or have evidentiary hearing concerning the disposition of 
written motions." Oral argument will allow for thorough consideration of the issues raised by 
this motion. 

7. Witnesses and Evidence: The defense does not anticipate the need to call witnesses in 
connection with this motion, but reserves the right to do so should the prosecution's response 
raise issues requiring rebuttal testimony. The defense relies on attachment A as evidence in 
support of this motion. 

8. Certificate of Conference: The defense has conferred with the prosecution regarding the 
requested relief. The prosecution's position on the requested relief is that "The Government 
defers to the Military Judge." 

9. Additional Information: In making this motion, or any other. motion, Mr. Khadr does not 
waive any of his objections to the jurisdiction, legitimacy, and/or authority ofthis Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 

10. Attachment: 

A. Declaration of William Glaberson, 20 November 2007 

&blrCL 
LCDR,USN 7 
Detailed Defense Counsel 

Rebecca S. Snyder 
Assistant Detailed Defense Counsel 
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